IN THE COURT OF APPEALS OF THE STATE OF NEW MEXICO

JOHN CARANGELO, ASSESSMENT 
PAYERS ASSOCIATION OF THE 
MIDDLE RIO GRANDE CONSERVANCY
DISTRICT, AMIGOS BRAVOS, 

and RIO GRANDE RESTORATION,



Protestants-Appellants,


v.






  
No. 26,757
ALBUQUERQUE-BERNALILLO COUNTY

WATER UTILITY AUTHORITY,



Applicant-Appellee,


and
NEW MEXICO STATE ENGINEER 

JOHN R. D’ANTONIO, Jr.,




Respondent-Appellee.

APPELLANTS-PROTESTANTS’ MOTION FOR REHEARING

APPELLANTS-PROTESTANTS John Carangelo, Assessment Payer Association of the Middle Rio Grande Conservancy District, Amigos Bravos, and Rio Grande Restoration file this motion for rehearing pursuant to Rule 12-404(A) and request the Court of Appeals to reconsider its Opinion of November 28, 2011 (“Opinion”). The Court of Appeals correctly found that Applicant must file an application to appropriate water in order to divert and beneficially use native Rio Grande water for its Drinking Water Project. This motion sets forth the points of law and fact that the Court has misapprehended.

Points of law and fact regarding State Engineer jurisdiction 


1.  “We remand for the district court to require Applicant to follow proper statutory procedures before the OSE . . . there is no need to reopen these matters or provide an additional opportunity to litigate matters that were not litigated below.”  Opinion at 67 (Op. 67). The statutory method of acquiring water rights is exclusive.  Applications to appropriate surface water are governed by NMSA 1978, §§ 72-5-1 through -7. Those statutes provide for notice and protest and a new hearing. If the State Engineer did not have jurisdiction over Application 4830 by reason of the failure to request an appropriation of surface water, then his actions regarding Application 4830 are invalid. By law, the statutes provide for notice of an application to appropriate surface water, and any person whose water rights may be affected by such application or any persons who assert that approval of such application is contrary to the conservation of water or detrimental to the public may object and participate in a hearing on the merits of the application.

2.  “The OSE has possessed the power to adjudicate . . . surface water rights and uses since at least the 1907 Water Code. 1907 N.M. Laws, ch. 49, § 4.” Op. 10:14-15. Only courts can adjudicate water rights. Public Service Co. v. Reynolds, 68 N.M. 54, 60, 358 P.2d 621, 626 (1960) (the State Engineer “had no authority to adjudicate appellant’s claimed water right); State ex rel. Reynolds v. Lewis, 84 N.M. 768, 772, 508 P.2d 577, 581(1973) (only the courts are given the power to adjudicate water rights). NMSA 1978, §§ 72-4-15 to -19 only authorizes the State Engineer to file suits to adjudicate water right priorities. 

3.  “Applicant applied to the OSE to divert surface water, which is within its regulatory power under 72-2-1 . . . .” Op. 11:6.  The State Engineer’s regulatory power to permit the appropriation and use surface water is limited to Article 5, the Surface Water Code in Chapter 72, which provides the specific statutory authority regarding appropriation and changes in the use of surface water. A “statute dealing with a specific subject will be considered an exception to, and given effect over, a more general statute." Albuquerque Commons v. City Council of Albuquerque, 2011-NMSC-002, ¶ 22, 149 N.M. 308, 248 P.3d 856.
Points of law and fact regarding San Juan Chama Project water rights and Section 72-5-24


4.  “In 1928, Applicant obtained San Juan River water rights.” Op. at 4:14. Applicant did not appropriate or otherwise obtain San Juan River rights in 1928. The United States Bureau of Reclamation holds title to the San Juan-Chama Project (SJCP) water rights based in part on the Act of June 13, 1962, 76 Stat. 96, §§ 8 and 13, authorizing the Secretary of the Interior to construct, operate, and maintain the San Juan-Chama project. See also Kevin G. Flanigan & Amy I. Haas, The Impact of Full Beneficial Use of San Juan-Chama Project Water by the City of Albuquerque on New Mexico’s Rio Grande Compact Obligations, 48 Nat. Res. J. 371, 379-80 (2008).


5.   “Part of conditions of approval for that Permit [RG 960] involves Applicant’s use of SJCP surface water as needed to offset its depletions of groundwater under RG-960.”  Op.5:9-16. Applicant’s use of SJCP surface water in connection with RG-960 is to offset surface water depletions to the Rio Grande, rather than groundwater depletions.  
6.  The Opinion refers to the Applicant’s “entitlement” to SJCP water. Op. 6:2, 5:15, 9:17, et seq. Rather than an “entitlement” to SJCP water, Applicant’s right to use SJCP water is based on its amended 1963 Repayment Contract with the Bureau of Reclamation. Flanigan & Haas, supra.

7.  “. . . . the SJCP water is not public water within the Rio Grande Basin and, as private water, no action with regard to it is required in the application to divert water from the Rio Grande.” Op. 20:11-21:2. The Court acknowledges that “Applicant was already applying its existing rights to a quantity of this private SJCP water to another use through a diversion in one [sic] location under [Permit] RG-960.” Op. 17:8. Protestants assert that SJCP water is public water until appropriated by permit allowing its diversion and use by the Applicant
8.  “Applicant asserts the SJCP water is ‘private’ water to which it has an established right that originates outside of both the Rio Grande Basin and the Application.” Op. 17:6-8. SJCP water is water from the San Juan River, which is a natural stream within the State of New Mexico, that has been appropriated by the Bureau of Reclamation and used by Applicant pursuant to a repayment contract with the Bureau, and is subject to the provisions of N. M. Const. art. XVI, § 2 (“The unappropriated water of every natural stream, perennial or torrential, within the state of New Mexico, is hereby declared to belong to the public and to be subject to appropriation for beneficial use . . . .”). In contrast, private water under New Mexico law does not derive from natural streams.  See, e.g., Langenegger v. Carlsbad Irr. Dist., 64 N.M. 218, 222, 326 P.2d 1098, 1100 (1958), citing, Hagerman Irr. Co. v. East Grand Plains Drainage Dist., 25 N.M. 649, 187 P. 555 (1920) (water in drain lines were private and “not subject to appropriation”); Burgett v. Calentine, 56 N.M. 194, 196, 244 P.2d 276, 277 (1951) (spring water that discharges on private property and does not flow in a watercourse off the property is private water and cannot be appropriated by an adjacent property owner). 


9. “. . . . the Application is concerned only with diversion of native Rio Grande surface water and need not be concerned with Applicant’s private SJCP water entitlement.” Op. 18:15-17. The focus of the Application is to divert the entirety of Applicant’s contracted SJCP water, transported via a transbasin diversion from the San Juan River drainage into the Rio Grande, from the Rio Grande. The Court acknowledges prior to this time, Applicant’s SJCP water has been diverted from another location and has been used for a different purpose. See Op. 17:8-9 (“Applicant was already applying its . . . private SJCP water to another use through a diversion in one location under RG-960”). The Application seeks to divert SJCP water from the Rio Grande and to change the purpose of use of SJCP water without complying with Section 72-5-24.


10.   “. . . . Protestants’ brief fails to assert where it raised this issue [Applicant’s failure to specifically apply for a change in place or purpose of diversion for SJCP water pursuant to Section 72-5-24] below or received a ruling specific to the SJCP water. . . . Moreover, Protestants similarly failed in the district court to identify a point in the administrative record where this same argument was specifically raised and rejected.” Op. 19:11-13.

Protestants, in their Brief-in-Chief (BIC), specifically state: “On May 30, 2002, Appellants filed a Motion to Dismiss the City’s Application, asserting that the State Engineer had no jurisdiction to act on the Application because the City failed to file . . . an application for partial change of the point of diversion of San Juan-Chama Project water from ground to surface. . .” BIC at 2; “Appellants filed two motions . . . . The motion to dismiss was substantially the same as that filed in the St ate Engineer proceeding,” BIC at 4;  and  “ . . . the district court Orders on July 13, 2005, denying Appellants’ motions . . . .”  BIC at 5, giving specific citations to the Record Proper.   

The appeal to district court was de novo and not limited to the administrative record. N.M. Const. art. XVI, § 5. Notwithstanding this, Protestants raised this issue in their Memorandum in Support of Motion to Dismiss Application for Lack of Jurisdiction filed with the District Court on April 25, 2003, specifically citing their Motion to Dismiss Application for Lack of Jurisdiction filed with State Engineer on May 31, 2002. RP. 226-34.  

11.   “. . . . Applicant already uses the SJCP water, pursuant to an appropriation from the Colorado River Basin, the validity of which is uncontested . . . .” Op. 19:19-20. The Bureau of Reclamation has appropriated the water from the Colorado River Basin, which Applicant uses pursuant to a contract.

12.    “. . . Applicant’s entitlement to its [SJCP water] beneficial use is not within the administrative scope of the Rio Grande Basin.” Op. 21:11-12. But see Act of June 13, 1962, 76 Stat. 96, 98, § 8(c) (… all such [SJCP] works shall be operated at all times in conformity with said [Rio Grande] compact”) and § 13(a) (“works constructed . . . shall in no way increase the total quantity of water to the use of which the State of New Mexico is entitled”).

Points of law and fact regarding summary judgment standard


13.  “Since summary judgment was granted, we presume the district court found no material facts in dispute.” Op. 8:16-17. “Protestants’ summary judgment motions regarding conjunctive management and impairment are based on questions of law, rather than on disputed material facts. BIC at 21-24, 28-30; October 20, 2005 at 21, 23, 18, 30-31, RP. 528-33.
14.   “Since summary judgment was granted, we presume the district court found no material facts in dispute.” Op. 8:16. Rather than analyzing whether there were facts in dispute, the district court adopted the State Engineer findings and conclusions. 

14. “The parties stipulated that the facts contained in the administrative record would constitute the entirety of available facts for any review, and no new evidence was taken in the district court.” Op. 8:13-15.
Points of law and fact regarding recusal

15.   “. . . Applicant met with various people in the OSE to discuss . . . [its] project prior to eventually drafting and submitting the Application. Protestants or their representatives also attended some of these meetings.” Op. 6:6-9.   The only evidence of any Protestants attending any meeting is the Affidavit of John D’Antonio, ¶ 11 at 2, attached to the State Engineer’s Memorandum Brief in Support of the Motion for Partial Summary Judgment. RP. 670, 683, in which Mr. D’Antonio states he attended a general informational meeting on March 21, 2000 where “the Drinking Water Project was explained.” He states that Protestant Amigos Bravos was at that meeting.  However, the evidence shows that Mr. D’Antonio was involved in subsequent meetings solely between the OSE, meetings that concerned the form of the application to be filed. See Hearing Testimony of Jess Ward, cited in Appellants’ Motion for Summary Judgment Concerning the State Engineer’s Failure to Recuse Himself. 


16. “It seems to us that discussions at which even Protestants were in attendance undertaken with an eye to submit what would ultimately become . . . were geared to fulfill a similar purpose as the statute—to enable Applicant to more completely comply with the requirements of applying for the permit it sought.”  Op. 47:4-8. Protestants did not attend any meeting in which the form of the Application or the notice of the Application was discussed. One Protestant attended a general informational meeting regarding the Drinking Water Project at which several other interested parties were in attendance. No Protestant was involved in the discussions between Applicant and the State Engineer regarding the form of the Application, which the Water Rights Division considered to be a “new type of application” in which Mr. D’Antonio was “involved as a district supervisor.” RP. 261; Testimony of Jess Ward, Feb. 24, 2003. RP.281.

17.  “. . . the hearing examiner and the district court considered a great deal of evidence on this issue, and neither party at this stage materially disputes the accuracy of that evidence.” Op. 50-51. Protestants specifically disputed material facts set forth in the State Engineer’s Motion for Partial Summary Judgment on the Issue of Alleged Bias. RP. 988-90. See also RP. 261-281. 

18.   “Our analysis of the record indicates no evidence that D’Antonio expressed any such prejudgment of the merits of the Application in this matter. “  Op. 52:9. By accepting the Application for filing and by participating in preparation of the Notice of the Application for publication, Mr. D’Antonio expressly pre-judged the Application as being a kind of application authorized by the statutes contained within New Mexico’s Water Code. Protestants asserted as early as May 2002, several months prior to the evidentiary hearing before the State Engineer, that the statutes did not have jurisdiction to consider the type of application, as the application did not request an appropriation of water under Section 72-5-1. Having prejudged that jurisdiction existed, Mr. D’Antonio was not an “unbiased decisionmaker” regarding this fundamental issue.   “Regardless of whether an official is actually biased, he appears biased when he expresses prejudgment of an issue in a pending case and will, therefore, need to recuse himself in most instances.” Op. 52:6-8. 

Points of law and facts concerning conjunctive management

19.  “Protestants now assert that the district court’s summary judgment concerning the issue of public welfare was in error because it ignored . . . whether conjunctive use of groundwater under RG-960 would adversely affect compliance with New Mexico’s obligations under the Compact.” Op. 8:19-9:4. Emphasis added. Protestants have asserted throughout the proceedings on the Application that the conjunctive use of post-1929 wells under Permit RG-960 to offset Rio Grande depletions would adversely affect Compact compliance. See, e.g., Coalition  Protestants’ Memorandum in Support of Motion to Dismiss Application for Lack of Jurisdiction, Point II at 4-8 (May 30, 2002). Administrative Record Proper Doc. 26 (ARP. 26); Appellants’ Motion to Invoke Doctrine of Primary Jurisdiction at 2 (“New Mexico’s ability to comply with the Rio Grande Compact . . . will be adversely affected by the City’s requested diversion of 94,000 acre-feet of water per year from the Rio Grande in conjunction with its continued ground water withdrawals under State Engineer Permit RG-960). Record Proper at 248 (RP. 248).



20.  “Owing to our rulings in this Opinion, these issues [detriment, conservation of water, and concerns for public welfare] . . . remain largely unresolved by this action. Op. 20:12-23. Protestants agree based on the State Engineer’s lack of jurisdiction to act on the Application.  


21. The Opinion states: “Protestants do not direct us to any specific contentions preserved below with regard to the OSE’s findings . . .” Op. 21:13-14. If the Opinion is referring to the State Engineer’s findings of fact 11 through 13 in Permit 4830, the Protestants did not object to them.


22. The Opinion states that “Protestants argue that groundwater depletions since 1929 will result in impairment of vested rights, specifically impairing New Mexico’s ability to deliver water to Texas under the Compact . . . .”  Op. 53:5-7. It states that Protestants’ allegations require more than “confusion with the Pecos River Compact and unsubstantiated assertions . . . . [W]e do not investigate facts or develop arguments inadequately presented to us for consideration.” Op. 58:3-6.


The Protestants point out the following law and facts that were overlooked in this regard in the Opinion. (1) “The waters within the Rio Grande Underground Water Basin are considered to be hydrologically connected to the Rio Grande surface flows, so that any groundwater diversions in the system will eventually deplete the surface flows within the system in an equal amount.” Montgomery v. Lomos Altos, Inc., 2007-NMSC-002, ¶ 15, 141 N.M. 21, 150 P.3d 971. (2) The 1929 Rio Grande Compact, art. XII states that “prior vested rights shall not be impaired.” Laws of 1929, ch. 42, § 1; Rio Grande Compact, art. IV, NMSA § 72-15-23 (1939), (apportioned water based on Rio Grande depletions as of 1929). See Appellants’ Memorandum in Support of Dispositive Motion on Impairment Issues, Point IV at 15-16 (November 21, 2005), RP. 551, and Appellants’ Brief in Chief at 19-20 (May 17, 2007). (3) The City of Albuquerque appropriated at least 17,000 acre-feet of water from wells drilled after 1929. Id. citing Miller, T. 83, and Protestants’ Ex. 21. (4) “. . . water demands in the Middle Rio Grande region currently ‘exceed’ the available renewable water supply by a minimum of 71,000 afy (pumping withdrawals that are not yet impacting the river), and perhaps by as much as 110,000 afy.” “Middle Rio Grande Water Supply Study, Phase 3” prepared by S. S. Papadopulos & Associates, Inc. for the New Mexico Interstate Stream Commission dated November 24, 2004, at 57 (posted on the OSE website), and (5) Res Ipsa Loquitur - “thing speaks for itself”; namely, Albuquerque’s post-1929 ground water rights are not protected by the Rio Grande Compact. 


23. The Opinion states that the Rio Grande Compact is “administrated by the OSE . . . .”  Op. 56:15. The Rio Grande Compact and all other interstate water compacts are administered by the Interstate Stream Commission. NMSA 1978, § 72-14-3 et al. in Article 14, Chapter 72. The State Engineer has no authority to administer interstate compacts.


24. The Opinion holds that the “OSE fulfilled its duties and sufficiently analyzed the issue of the Rio Grande Compact compliance.” Op. 58:7-8. The State Engineer’s findings of fact in the July 8, 2004, Report approving Permit No. 4830 does not refer to the Rio Grande Compact.


25. The Opinion held the “the district court’s findings of fact sufficiently analyzed the Rio Grande Compact compliance.” Op. 59:4-5. The district court’s Order Granting Motions for Partial Summary Judgment, finding 52, states that: “The State Engineer, in recognizing Albuquerque’s vested and acquired offsetting water rights under Permit RG-960, has not found the use of the offsets as having over-appropriated the Rio Grande, impaired other water users, or New Mexico’s obligations under the Rio Grande Compact.” Emphasis added. This is true. He made no finding.

Points of law and fact regarding impairment issues 


26. The Opinion states that the Protestants allege that impairment of downstream water rights was inadequately considered by the OSE and the district court . . .” Emphasis added. Op. 60:19-61:1. The Protestants contend that the State Engineer and the district court relied upon a legally incorrect standard for determining impairment. See discussion below.


27. The Opinion states that: “Rule 12-213(A)(3) and (4) requires Protestants to specifically attack a factual determination of the district court . . . .” and “Protestants have not always risen to shoulder this burden.” Op. 61: 11 and 62:7-8. The district court’s Order Granting Motions for Partial Summary Judgment relied on findings 75-77 in granting the State Engineer’s motion that Permit No. 4830 is not detrimental to exiting water rights. RP. 1284, 1294. Finding 39 merely states that if 100% of the amount of native water would be timely returned to the Rio Grande. However, neither the State Engineer nor the district court considered the continued and increased reliance on post-1929 return flows from the Permit RG-960 wells to supply the effluent return flows equivalent to the native water diversions.


28. The Opinion states that the location of the Isleta Dam is “well south of the wastewater treatment facility where native [sic effluent] water diverted for the DWP is returned to the Rio Grande.”  Op. 62:11-13. No native water is returned to the Rio Grande. The effluent water discharged into the Rio Grande consists of a combination of native water and ground water diverted under Permit RG-960 and used for municipal purposes. 


29. The Opinion states that: “Both the OSE and Applicant maintain that this issue [whether the diversion would impair rights below Isleta Dam] was abandoned, and we agree.” Op. 62:15-16.

  
30. The Opinion notes that “downstream users for whom water is diverted at Isleta Dam withdrew their protests to the Application . . . .” Op. 63:3-4. The appellant John Carangelo and most of the members of the Assessment Payers Association of the Middle Rio Grande Conservancy District are farmers who rely on surface water from the Rio Grande below Isleta Dam. They have not withdrawn their protests.

31. The Opinion states that the “Protestants do not demonstrate how the OSE’s failure to reassess the depletions attendant to the Permit [RG-960] will either result in specific detriment to other existing users or undermine the findings of the district court.” Op. 65:18 – 66:1. It is undisputed that the hydrologic methodology used by the State Engineer 40 years ago to determine Rio Grande depletions due to groundwater diversions under Permit RG-960 is erroneous and that the current methodology is the best available for determining those depletions. And yet the State Engineer used the erroneous methodology to determine pre-1956 Rio Grande depletions and the current methodology to determine post-1956 depletions. This arbitrary use of the erroneous methodology results in maximizing Albuquerque’s so-called vested pre-1956 Rio Grande depletions, which can reduce its offset requirements under Permit RG-960 and thereby reduce its return flow to the river and the divertible supply of water for downstream water users.


32. The Opinion states that: “Protestants again fail to demonstrate how annual accounting approach related to the offset of the Permit depletions will result in impairment . . . .”  Op. 66:18-19. 
The article published by the employees from the Interstate Stream Commission simply states the situation addressed by the Protestants. Flanigan & Haas, supra at 400. “Return flows as a percentage of diversions are lowest during the summer months when outdoor consumption and total demand is high and highest during the winter months when most use occurs indoors and actual consumption and total demand decrease.” If return flow credits are determined on an annual basis, not a monthly basis, then in the summer months, when the consumptive use of water is greatest, the Applicant can significantly reduced return flow as a percentage of diversion. Downstream water users will impaired in times of low flow. The evidentiary record on monthly depletion rates is not disputed. 


33. The Opinion states that the Protestants make no relevant reference to the record with regard to the Applicant’s use of non-city return flow credits. Op. 67:3-5. It is not disputed that Albuquerque relies on return flow credits from water users that own water rights.

Dated: December 13, 2011. 
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